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Quotes from David G. Campbell (now a U.S. District Judge in Arizona):

Mad Dog Lawyers
“Mad dog lawyers are best described by a witness who was unfortunate enough to have been deposed by one. On the day of his deposition, the witness was calm and good natured as he entered the deposition room. He assumed that the event about to occur would be a reasonable, businesslike inquiry into the truth. He was prepared to tell what he knew, and to tell it honestly.  What followed can best be described as a mental and emotional mugging. In the words of the witness, the deposing lawyer was ‘alternately–but consistently–rude, coercive, threatening, abusive, and insulting. . . . His approach was to bait, belittle, [and] ridicule,’ even to the extent of mimicking the speech pattern of the witness. His venom was spewed at witness and counsel alike, and led to ‘bitter and vicious exchanges’ between all involved in this supposed search for the facts.  Forty years in the business world had not prepared the witness for such treatment. Never had he, in his words, ‘come away from an experience with the disillusionment and revulsion that followed this exposure to the legal profession.’ The witness aptly described his questioner as ‘The Junkyard Dog.’

Hardball Litigators
“A second breed of litigator appears outwardly to comply with the norms of civilized behavior, but is nearly as abusive as the first. This lawyer generally reserves his venom for opposing counsel, releasing it in measured doses through seemingly legitimate litigation procedures. Commonly called ‘hardball litigator’ (I have never understood this analogy to the honorable sport of baseball), this lawyer views the rules of civil procedure as tools of obstruction. He may not yell during a deposition, but his relentless and longwinded objections will just as effectively prevent examination by opposing counsel. When asking questions himself, he will stretch a 30-minute deposition into two days if he thinks some advantage might be gained by the delay. Don’t bother asking him for an extension or seeking to work out a discovery schedule; ‘real lawyers don’t cooperate.’ Everything must be done the hard way. The hardball litigator seems primarily intent on making opposing counsel’s life as miserable as possible. His standard interrogatories include 800 questions, not counting definitions or subparts. If he detects the slightest defect in his opponent’s response, a motion to compel will be filed immediately, requesting Rule 11 sanctions for good measure. This litigator files expedited motions on the eve of his opponent’s long-planned vacation, moves to disqualify opposing counsel at the drop of a hat, and serves motion papers by placing them at the bottom of document production boxes, where, he hopes, they won’t be discovered by his opponent until after the period for responding to the motion has expired. In short, the hardball litigator treats opposing counsel with the same contempt as the mad dog lawyer, but apparently with more concern about outward appearances. Both display utter disrespect for those with whom they deal daily, and both would tell us that such conduct is required by their profession.”


Civility

“Courtesy and respect for others are fundamental requirements of good lawyering. The mad dogs and hardball litigators simply cannot claim that their profession requires them to act as they do. Those who routinely sow acrimony in their practice act unethically. The profession provides no justification for their behavior.  Judge Noel Fidel, . . . a member of the Arizona Court of Appeals, summed it up well:
 So a word to the Junkyard Dogs . . . : If you take satisfaction in your style, spare us the sanctimony. You act as you do because it pleases you and not because you owe it to your clients or to your profession. That is your character. Accept it.

I do not profess to be an expert on the subject, but in nine years of litigation practice I have seen my share of abusive tactics. These include all the examples given at the outset of this article. Yet I cannot think of a single instance where the tactic produced a benefit for the client. On the contrary, in almost every instance the acrimonious behavior of the attorney resulted in wasted time, wasted motions, or wasted depositions, all billed to the client by the hour.
The most productive cases of my experience are those where lawyers cooperate. Each side knows what the other must do and makes no effort to obstruct. Depositions are scheduled well in advance to ensure that witnesses and counsel are available. Questioning proceeds without unnecessary interruption. Written discovery requests are fairly framed and fairly answered. Little or no time is wasted in disputes. Though the litigation is hard fought, with both sides vigorously preparing and presenting their cases, the focus is on the case itself, not on the personal battles that characterize so much of modern litigation.

Reducing the acrimony in our practice will save clients money, increase our effectiveness, and probably lengthen our lives (see any recent medical study on the effects of stress). It will benefit the profession as well. Most importantly, it will bring our professional lives more closely into conformity with our moral beliefs. Again, Judge Fidel captured the basic truth:
 As for . . . the law students and young lawyers who worry whether they are tough enough for this hard field, don’t confuse strength with abrasion. You can be firm without being rigid; you can be insistent without being petty, you can practice courtesy without weakness; you can choose your battles and make them count. Readily cooperative, you can save your clients time and money and preserve your combative energy for those fine tests of wit and planning that are litigation at its best. You can be successful without relinquishing those qualities that make your efforts worthy in your eyes.
”

David G. Campbell, Christianity and the Mad Dog Litigator, Clark Memorandum, Spring 1991, at 30.

Questions
1. Why do some lawyers act like mad dog lawyers and hardball litigators?

2. How should you respond when another lawyer acts uncivilly?

3. Are there pragmatic reasons for being civil?

4. Are there moral and ethical reasons for being civil?

5. Has civility in the legal profession gotten worse?  If so, why?

6. What would improve civility in the legal profession? 
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