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Judging With A Difference

The Honorable Mary M. Schroeder’

My text for this essay is a paraphrase of the words of Mary Robinson, the
first woman to serve as President of Ireland and until recently United Nations
High Commissioner for Human Rights. Her words have been the credo of the
National Association of Women Judges. Mary Robinson said that “the role of
women judges 1s not to feminize the courts but to humanize them.”

In looking at what women have already achieved in advancing Mary
Robinson’s charge to humanize justice,v we must bear in mind that, with the
notable exception of the Supreme Court of Minnesota a couple of years ago,
women are still a small minority of judges in the courts of this country. We
have at least advanced from a tiny minority to 2 small one, but that is all.
Whatever changes we wish to effect can only be accomplished with the support
of our male colleagues. One of my favorite examples is an opinion of the Ninth
Circuit’s a few years ago that coined the phrase “the reasonable woman
standard” in employment discrimination cases. The author of the opinion was a
man, but I don’t think he would have used a woman-oriented standard in a
court that was all male. The Supreme Court later changed the phrase to “the
reasonable person standard,” and I think they rather missed the point.

Women’s actual power in the federal courts is small. Let’s not forget that
in the federal judiciary, only three of the thirteen Circuit Courts have women
chief judges. Only five women sit on the Judicial Conference of the United
States, which has twenty-seven members and is chaired by the Chief Justice.

Because we have such different backgrounds and experiences, I believe
women are less accepting than men of the traditional ways of running courts.
Some of the changes we have wrought may seem superficial, but they make a
difference. For example, Judge Dorothy Nelson holds a luncheon in her
chambers in Pasadena every month during court week for all the judges and
their staff. The guests bring their own brown bags, but there is always tea
available in a silver tea service. When Judge Roslyn Silver became the first
woman district judge in Phoenix, she revolutionized the Wednesday brown bag
judges’ lunch meetings by bringing home baked cookies—baked by her
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husband, of course. Judge Cynthia Hall has made the grounds of our Pasadena
Courthouse a gardener’s delight, with flowers for every season.

These are small things. At the same time, many of the changes that
“judging with a difference” has brought are profound. I shall point out some of
the more important things women judges have done and are doing to humanize
the law and the courts. First is the gender fairness movement; second is the
work of the National Association of Women Judges and International
Association of Women Judges; third is the effort to improve the administration
of justice for aliens found near the Mexican border; and finally is a project in
the Ninth Circuit to try to provide some assistance for judges with difficulties
who are without recourse to knowledgeable, sufficiently confidential,
assistance. Spearheaded by women, these developments all exemplify the spirit
of “judging with a difference.”

The atmospheres of our courtrooms have been changed by the gender
faimess and gender bias task forces. They were pioneered by members of the
National Association of Women Judges, and particularly Judge Marilyn Loftus,
who always credits the support of her male chief judge in New Jersey, Bob
Wilentz. Lynn Hecht Schafran’s efforts cannot be praised enough. Iknow that
lawyers and judges have recently been concerned about a lack of civility in
courtrooms, and that much of the conduct that takes place in depositions is
disgraceful. But I doubt that we would be so worried about these problems if it
had not been for the work of pioneering judges in studying and remedying
overt discrimination in the treatment of women lawyers, litigants, and witnesses
inside the courtrooms. We are still working on the more subtle forms of bias
that affect advancement opportunities, self-confidence, and career/family
management.

In the Ninth Circuit, we had a very successful study on gender fairness in
our courts that unearthed real discrepancies, particularly in the area of hiring.
That report was thanks in large part to the efforts of Judith Resnik and her
friends from the Rand Corporation, particularly Deborah Hensler. But our
efforts at implementing changes were not as successful as we would have liked.
Judge Marilyn Huff, now Chief Judge of the Southern District of California,
was the heroine in the West. She worked indefatigably to design strategies to
increase awareness of the problems. She even designed a game of EEO
Jeopardy at one of our conferences, to educate judges about the subject in an
entertaining way that avoided the sin of “patronizing” that women know all too
well. Yet our court was never willing even to let an expert on dealing with
discrimination in the workplace come in and discuss the issues with our judges.
There is still work to be done.

Our concerns must now also move beyond the borders of our own country
to the international sphere. The difficulties that professional women in this
country face are minuscule when compared with the difficulties that confront






